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IMPORTANT NOTES:

The number one reason
employees leave
employers is for not
getting enough hours. If
you do not provide
employees hours, and
have them sit for days
without work they will
start searching for

different employment.

ortunities
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20 CFR 655.122 (i

(1) Offer to worker. The employer must guarantee to offer the worker employment for a total number of
work hours equal to at least three-fourths of the workdays of the total period beginning with the

first workday after the arrival of the worker at the place of employment or the advertised contractual

first date of need, whichever is later, and ending on the expiration date specified in the work contract or in
its extensions, if any.

(i) For purposes of this paragraph a workday means the number of hours in a workday as stated in

the job order and excludes the worker's Sabbath and Federal holidays. The employer must offer a total
number of hours to ensure the provision of sufficient work to reach the three-fourths guarantee. The
work hours must be offered during the work period specified in the work contract, or during any
modified work contract period to which the worker and employer have mutually agreed and that has
been approved by the CO.

(ii) The work contract period can be shortened by agreement of the parties only with the approval of the
CO. In the event the worker begins working later than the specified beginning date of the contract, the
guarantee period begins with the first workday after the arrival of the worker at the place of
employment, and continues until the last day during which the work contract and all extensions thereof
are in effect.

(iii) Therefore, if, for example, a work contract is for a 10-week period, during which a normal workweek
is specified as 6 days a week, 8 hours per day, the worker would have to be guaranteed employment for
at least 360 hours (10 weeks x 48 hours/week = 480 hours x 75 percent = 360). If a Federal

holiday occurred during the 10-week span, the 8 hours would be deducted from the total hours for

the work contract, before the guarantee is calculated. Continuing with the above example, the worker
would have to be guaranteed employment for 354 hours (10 weeks x 48 hours/week = 480 hours — 8
hours (Federal holiday) x 75 percent = 354 hours).

(iv) A worker may be offered more than the specified hours of work on a single workday. For purposes
of meeting the guarantee, however, the worker will not be required to work for more than the number
of hours specified in the job order for a workday, or on the worker's Sabbath or Federal holidays.
However, all hours of work actually performed may be counted by the employer in calculating whether
the period of guaranteed employment has been met. If during the total work contract period

the employer affords the U.S. or H-2A worker less employment than that required under this paragraph,
the employer must pay such worker the amount the worker would have earned had the worker, in fact,
worked for the guaranteed number of days. An employer will not be considered to have met the work
guarantee if the employer has merely offered work on three-fourths of the workdays if

each workday did not consist of a full number of hours of work time as specified in the job order.

(2) Guarantee for piece rate paid worker. If the worker is paid on a piece rate basis, the employer must use
the worker's average hourly piece rate earnings or the required hourly wage rate, whichever is higher, to
calculate the amount due under the guarantee.

(3) Failure to work. Any hours the worker fails to work, up to a maximum of the number of hours specified
in the job order for a workday, when the worker has been offered an opportunity to work in accordance
with § 655.122 (i)(1) of this section, and all hours of work actually performed (including voluntary work over
8 hours in a workday or on the worker's Sabbath or Federal holidays), may be counted by the employer in
calculating whether the period of guaranteed employment has been met. An employer seeking to calculate
whether the number of hours has been met must maintain the payroll records in accordance with this
subpart.

(4) Displaced H-2A worker. The employer is not liable for payment of the three-fourths guarantee to an H-
2A worker whom the CO certifies is displaced because of the employer's compliance with the 50 percent
rule described in § 655.135(d) with respect to referrals made during that period.

(5) Obligation to provide housing and meals. Notwithstanding the three-fourths guarantee contained in
this section, employers are obligated to provide housing and meals in accordance with § 655.122 (d) and (g)
of this section for each day of the contract period up until the day the workers depart for other H-2A
employment, depart to the place outside of the U.S. from which the worker came, or, if the worker
voluntarily abandons employment or is terminated for cause, the day of such abandonment or termination.
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